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ELEMENTS AND BASIC PRINCIPLES

I. OVERVIEW OF CRIMINAL PROSECUTION

A.	Investigation – Police conduct investigation, arrest D, recommend charges
B.	Charges
1.	Indictment – handed down by a grand jury
2.	Information – acquired after prosecutor files appropriate documents
C.	Pre-Trial Motions
	1.	Defendant motions – exclusion of evidence, request to dismiss charges, etc.
	2.	Probable cause hearing – determines if state’s evidence is sufficient
D.	Trial – D entitled to a trial if a conviction would result in more than 6 months in jail
E.	Plea Bargain – D pleads guilty in exchange for a reduced sentence; often D has to cooperate with state in testifying against other D’s
F.	Jury Instruction – Includes elements of crime, legal requirements for a defense
	1.	Both sides request jury instructions
	2.	If D fails to request a jury instruction, often that right is waived
		a.	Not waived if there is:
			i.	Constitutional issue
			ii.	Plain error
			iii.	Ineffective counsel (rare!)
(a)	Strickland Test – D must show that the verdict would have been different if counsel had not made the mistake
G.	Motion for Judgment of Aquittal – similar to motion for summary judgment in civil trial
H.	Double Jeopardy – D cannot be put “twice in jeopardy” for same offense – if jury returns a verdict of not guilty, state cannot retry D 
	1.	Jury nullification
I.	Vehicles for Appeal
1.	Insufficiency of the evidence – state fails to present sufficient evidence of D’s guilt
	a.	Issues of Fact – Evidence viewed in a light most favorable to prosecution
	b.	Issues of Law – Evidence viewed in a light most favorable to D
2.	Improper jury instruction – court gives improper definition of the crime or interpretation of the law
3.	Evidentiary challenges – evidence was improperly admitted or excluded
4.	Constitutional challenge – the statute, charges, jury instructions or procedure deprived D of constitutional rights


II. PRINCIPLES OF PUNISHMENT

A.	Theories of Punishment

1.	Utilitarian (forward-looking)

		a.	Deterrence – aimed at preventing future harms
i.	General – Individuals will not commit the crime for fear of suffering the same punishment that D suffered
ii.	Specific – This D will not commit this crime again for fear of future punishment
b.	Rehabilitation – Society punishes D in a way that makes him a better individual tomorrow
c.	Isolation/incapacitation – Keeps D away from society to prevent him from hurting others
d.	Education	

2.	Retributive (backward-looking) – D is punished because he deserves it; he gets his “just desserts”
a.	Communicative retributivism – right-deprivations define the value of human beings.  A criminal’s act communicates to V that V is of lesser value.  Punishing D makes it clear that he is no more valuable than V.

3.	Denunciation – hybrid of utilitarian and retributive theories (e.g. making a famous person print a public apology in the newspaper; putting a story on the front page)

B.	Determining an Appropriate Punishment

	1.	Factors a Court May Examine:
		a.	Nature of the offense – Was is planned?  Did it involve others?  
b.	Character of the offender – Was D an individual with special knowledge used to perpetrate the crime?  Was D a repeat offender?  Was there a pattern of behavior?
c.	Protection of public interest – Did D show a pattern of threats and violence?  Are there deterrent or retributive goals?

	2.	State Sentencing Guidelines
		a.	Vary from state to state
		b.	Not all are mandatory
		c.	Parole exists
d.	Use different methodologies in giving determinate (e.g. 10 yr.) or indeterminate (e.g. 10-15 yrs.) sentences

	3.	Federal Sentencing Guidelines
		a.	No parole
		b.	Mandatory minimums must be followed
		c.	No longer mandatory! (Booker, 1/12/05)
			i.	Judges can sentence however they want unless it’s “unreasonable”
ii.	Judge cannot give a sentence greater than the federal guideline prescribes without allowing the jury to consider the increase
		d.	5(k)1.1 – Prosecutor can ask for reduction in sentence if D cooperates

	4.	Proportionality
		a.	8th Amendment prohibits excessive or cruel and unusual punishment
		b.	Solem Test for Proportionality:
			i.	Graveness/harshness of crime
			ii.	Other sentences imposed in the same jurisdiction
			iii.	Sentences imposed for the same crime in other jurisdictions
		c.	Capital Punishment – proportionality is extremely important
i.	Cannot execute the mentally retarded – doesn’t serve aims of punishments, doesn’t fit with “evolving standards of decency”
ii.	Possible Aggravating Factors:
	(a)	Murder of officer in the line of duty
	(b)	Murder of anyone at a correctional facility
	(c)	Murder of two or more people 
	(d)	Intentional murder involving the infliction of torture
(e)	Murder by someone accused of or convicted of a felony, of someone involved in the case (officer, witness, etc.)


III. CRIMINAL STATUTES

A.	Sources of Criminal Law

	1.	Common Law

	2.	Criminal Statutes
		a.	Categories
			i.	Felonies & Misdemeanors
			ii.	Malum in se & Malum prohibitum

	3.	Model Penal Code (MPC)

B.	Statutory Interpretation

1.	Statute – look at the plain meaning of the statute (dictionary, statutory definitions, context within statute)
	
	2.	Statutory Interpretation Tools
a.	Ejusdem generis – when general language follows specific terms in the statute, the general language is limited to the specific terms
b.	Statutory title – does the title of the statute indicate what the legislature intended?
c.	Expressio unius est exclusio alterius – “The expression of one thing is the exclusion of another” – most frequently used when a statute includes a list of circumstances or acts.  Can argue that by including certain things, legislature intended to exclude others.

3.	Rule of Lenity (strict construction) – If there are two possible constitutional interpretations of a statute, the court will choose the interpretation most favorable to D.

4.	Legislative History – shows why the legislature criminalized this particular behavior
	a.	Some judges use and consider it; others take a purely textual approach

C.	Constitutional Limits on the Legality of Statutes

	1.	Vagueness
a.	Statute fails to provide a person of ordinary intelligence a reasonable opportunity to understand it, OR
		b.	Statute authorizes arbitrary or discriminatory enforcement
		c.	Protections afforded:
i.	Sets expectations – people can arrange conduct to avoid unlawful acts
ii.	Prevents arbitrary enforcement by officers
iii.	Avoids limiting freedom of speech and expression

2.	Overbreadth – Statute criminalizes both criminal and non-criminal conduct

3.	Federalism – Congress has the power to regulate interstate commerce, so many statutes are premised on interstate commerce in order to give the feds authority
	a.	Federal government can only be involved so far into state business
b.	Must be actively involved in interstate commerce, not just passive connection

	4.	8th Amendment – Prohibits excessive/cruel and unusual punishment

	5.	14th Amendment – Due Process
		a.	Vagueness – violates Due Process because D not put on notice
		b.	Double Jeopardy
		c.	Ex post facto (laws created after the fact)
d.	Bills of Attainder – special legislation that declares a specific person guilty of a crime without a trial
e.	Right to Privacy – a person cannot be convicted of a crime for engaging in certain types of private conduct


	




IV. ELEMENTS OF A CRIME

A.	Actus Reus – D must commit a wrongful, voluntary act or omission

1.	Voluntary Act – The act must be conscious and volitional.  MPC only specifies what is not voluntary:
		a.	A reflex or convulsion
		b.	A bodily movement during unconsciousness or sleep
i.	Self-induced unconsciousness (i.e. intoxication) does not absolve D from liability
		c.	Conduct during hypnosis
d.	A bodily movement not a product of the effort or determination of the actor

	2.	Thoughts and Words
		a.	Mere thoughts are not a crime
b.	Words can be under certain circumstances (i.e. shouting “fire” in a crowded theater)

3.	Omissions – In order for an omission to be an actus reus, there must be a legal duty (not just a moral obligation).  
a.	Creation of a Duty – Failure to act is a breach of a legal duty when:
		i.	A statute imposes a duty to care for another
		ii.	A special relationship exists
		iii.	Assumption of a contractual duty
		iv.	Voluntary assumption of a duty
		v.	Creation of a risk of harm to another
(a)	No duty arises when D is the cause of the danger and the failure to report results in a death that was preventable
b.	Good Samaritan Statutes – Some states have passes statutes imposing a duty to aid

	4.	Possession – Under MPC, possession is sufficient to constitute an actus reus 
		a.	Actual possession – Possession of the item on the person
b.	Constructive possession – Not on the person, but person has control or dominion over the item

	5.	Status – A person’s status (i.e. as a drug addict) is not an actus reus

B.	Mens Rea

	1.	Common Law (culpability approach; wholistic)
		a.	General Intent – intent to do the specific act
		b.	Specific Intent – intent to do the act + intent to achieve an additional result
			i.	Look for two intents in the definition of the crime

2.	MPC (elemental approach; clinical) – hierarchichal; any intent higher in the hierarchy than what the statute specifies will suffice.  Mens rea requirement applies to all material elements of the crime.	
a.	Purposely – D acts with a conscious desire to engage in certain conduct or cause a certain result
b.	Knowingly (= willfully) – D is aware of the nature of the conduct or that certain circumstances exist; D is practically certain that the conduct will cause a particular result
c.	Recklessly – D acts with conscious disregard of a substantial and unjustifiable risk that a certain result will occur or that a certain circumstance exists
i.	Nature of Risk – The risk must be such that its disregard is a gross deviation of the standard of conduct that a law-abiding person would observe
ii.	Recklessness vs. Knowledge – Recklessness requires awareness of a risk rather than awareness of a certainty
d.	Negligently – D should have been aware of a substantial and unjustifiable risk that a certain result will occur or that a certain circumstance exists
i.	Nature of Risk – The risk must be such that D’s failure to perceive it is a gross deviation of the standard of conduct that a reasonable person would observe
ii.	Negligence vs. Recklessness – Negligence only requires that a reasonable person would have been aware of the risk rather than a conscious awareness of the risk

	3.	Proving Intent
a.	General Requirement – If the statute is silent as to the mens rea requirement, the statute is interpreted to require at least recklessness for all material elements of the crime
	i.	Statute can impose a higher degree of intent
	ii.	Negligence may be sufficient if legislative intent clearly shows
b.	Circumstantial Evidence – In most cases, circumstantial evidence provides the intent (witnesses, D, natural and probable consequences)
i.	Natural and Probable Consequences – Jury may infer that a person intends the natural and probable consequences of his actions, but the court cannot make this determination mandatory
ii.	D’s Testimony – D cannot be compelled to testify because of the protection against self-incrimination afforded by the 5th Amendment
iii.	False Testimony – D’s counsel cannot call witnesses whom he knows intend to commit perjury
c.	Conditions – Purpose is satisfied if purpose is an element and is conditional if it doesn’t negate the harm sought to be avoided
	
4.	Strict Liability – Certain crimes do not have a mens rea requirement, although the law disfavors strict liability
	a.	Determinative Factors:
		i.	Mens Rea term in statute? (if yes, then no s/l)
		ii.	Public welfare offense – can be s/l
		iii.	Common law crime – always contains a mens rea
		iv.	Standard reasonable to what is properly expected by a person?
v.	Stigma to individual (the “Would I invite this person to my house for dinner?” test) – if stigma is great, no s/l; if it is small, maybe s/l
vi.	Punishment – if small, more likely s/l
vii.	Legislative policy – will it be undermined by making/not making it s/l?
viii.	Malum in se (something thought of as a crime) vs. malum prohibitum (only a crime because the legislature made it one) – malum prohibitum more likely to be s/l
b.	MPC – For a crime to be strict liability under the MPC, there cannot be a possibility of jail time – must merely be a violation (i.e. speeding ticket)
	
5.	Transferred Intent Doctrine – D is not absolved of liability when he intends to injure or kill A, but instead injures or kills B – his intent to injure or kill A transfers to B.
a.	Jurisdictional Split – Some courts do not use transferred intent, and instead find other legal means of imposing liability on D
b.	Exceptions
i.	Bystander cases (A killed & B injured) – transferred intent not used to determine what crime to charge D with for second victim
ii.	Different crime – transferred intent not used when D commits a different crime than intended
iii.	Misidentification vs. misaim – misidentification is not transferred intent (more like mistake of fact), but misaim can be.
iv.	Different harm – transferred intent does not apply when different harm occurs than what D intended (i.e. harm to property vs. harm to person)
v.	Legislative prohibition – a legislature might statutorily preclude use of transferred intent

6.	Willful Blindness – Intentionally avoiding finding out the truth  NOT a defense to mens rea

7.	Mistake of Fact – A mistake of fact can excuse D from liability in some cases
	a.	Good Faith – D must act in good faith
	b.	Nature of Belief
		i.	Specific Intent – D’s belief can be unreasonable
		ii.	General Intent – D’s belief must be reasonable
	c.	Not allowed for strict liability crimes

8.	Mistake of Law
	a.	General Rule – Ignorance of the law is no excuse
	b.	Exceptions
i.	Official Interpretation of the Law – A person is excused for reasonably relying on an erroneous interpretation of the law by a public official in the capacity of his public office
	(a)	Reliance on own understanding not sufficient
	(b)	Reliance on private counsel not sufficient
ii.	Fair Notice
	(a)	Complexity of the law
	(b)	Actor has no reasonable notice that conduct is prohibited 
(c)	Statute not known to actor and not published or made reasonably available
			iii.	“Willfully” in the statute
				(a)	Voluntary and intentional violation of a known legal duty
(b)	Belief can be reasonable or unreasonable, as long as it is an actual, good faith belief

C.	Causation

	1.	Causation in Fact (“but for” causation) – the actual or factual cause of the result
a.	MPC – Go back to the levels of culpability to determine CIF.  Ask, “Did the D’s [purposefully, knowingly, recklessly or negligently] act cause the result?
b.	Conditions – A condition is not a “but for” cause of a result (i.e. the mother of D cannot be charged just because she gave birth to D, even though that is technically a CIF of the result)
c.	Multiple Causes
i.	Concurrent Sufficient Causes – If two actors act independently and either act alone would have been sufficient to cause the result, both actors can be charged (i.e. two people who beat V, where either beating would have resulted in V’s death, can both be charged)
ii.	Accelerating a Result – If D1 injures V such that V will die in a short period of time, and D2 causes a subsequent injury to make V die sooner, both D1 and D2 can be held liable for V’s death
d.	Obstructed Cause – If a person injures V, but the injuries are not life-threatening, and another person later causes V’s death, the first person is not liable for V’s death 
e.	Expert Testimony – When cause/time of death is not certain, state must introduce expert medical testimony to show that D was the cause in fact of V’s death with “a reasonable medical certainty”

2.	Proximate Cause – The attachment of responsibility for social harm to one, rather than another, event
a.	MPC – Did causation in fact make the actor’s conduct [purposely, knowingly, recklessly, negligently], or was the result too remote or accidental to have a just bearing on the actor’s liability?
b.	Direct Cause – No significant event occurs between D’s act and the social harm.  An act that is a direct cause of a social harm is also the proximate cause of it.
c.	Intervening Causes – Independent forces that operate in producing a social harm, but come into play after D’s act or omission
i.	De minimus social harm – If D’s causal responsibility for the harm is insubstantial when compared to that of an intervening cause, D is not liable for harm to V
ii.	Foreseeability – If the intervening act was reasonably foreseeable, D is still liable, whereas D is not liable for unforeseeable, superseding causes
iii.	Intended consequences – D is liable for a voluntary act intended to bring about the results and the manner in which the results occur, despite other intervening causes in the causal chain
iv.	Dangerous forces that come to rest (apparent safety doctrine) – When D’s threatening force is no longer a danger to V, and V is in a position of apparent safety, D is not liable for consequences that happen later (i.e. woman who left house to escape violent spouse, ran to close proximity of father’s house, then slept out in the cold and died)
v.	Voluntary human intervention – D might be relieved of liability if there is free, deliberate and informed human intervention that shifts responsibility for the result (i.e. fleeing spouse can be analyzed using this as well)
vi.	Omissions – An omission will rarely serve as a superseding cause to break the causal chain, even if the non-intervening actor has a legal duty to act (that person may also be charged)

D.	Attendant Circumstances – Conditions that must be present at the time of D’s act that contributes to the determination that the act is a crime (i.e. the value of an item taken, intoxication while driving)


V. CONCURRENCE & PROOF OF THE ELEMENTS

A.	Concurrence

1.	Temporal Concurrence – All elements of a crime must come together at the time of the offense (mens rea, actus reus, causation, attendant circumstances)
	a.	Absence of mens rea after the act is irrelevant

B.	Proof Beyond a Reasonable Doubt

1.	Reasonable Doubt – Proof beyond a reasonable doubt must be proven for each and every element of the offense in order to convict
a.	Policy?  Society views it as better to let a guilty person go than convict an innocent person

	2.	Burdens on Government
a.	Burden of Production – Prosecution must introduce sufficient evidence that D committed the crime
b.	Burden of Persuasion – Prosecution must prove beyond a reasonable doubt that D committed the crime such that no juror harbors a sufficient doubt

	3.	Burdens on Defendant
a.	D is never required to prove his innocence – rather, the prosecution must prove his guilt
b.	Affirmative Defenses – Usually, the defense must raise and prove affirmative defenses
	i.	Legislature ultimately determines who bears the burden
ii.	The court sometimes says that it doesn’t rise to the level of D having to prove it
iii.	Any defense that negates an element of the offense must be disproved by the prosecution

c.	Circumstantial Evidence – Proof beyond a reasonable doubt can be based on circumstantial evidence
i.	Appellate review – When sufficiency of the evidence is challenged on appeal, the appellate court weighs the evidence in the light most favorable to the prosecution and guilty verdict

C.	Jurisdiction and Venue – Elements, but not material elements

	1.	Jurisdiction – Power of the court to hear the case and render a valid decision	

2.	Venue – Where the crime was committed (can be inferred from circumstantial evidence)
a.	D must be tried where crime was committed – so venue is a part of jurisdiction
b.	Other states – D must prove lack of venue if D raises it as an objection

	3.	Continuing crimes – Give the prosecution many options as to where to prosecute

	4.	Extraterrestrial Jurisdiction (jurisdiction over acts outside the United States)
		a.	Statute permits extraterrestrial jurisdiction (money laundering, etc.)
		b.	International principles of law (5 of them)


CRIMES

VI. HOMICIDE

A.	Murder

	1.	Traditional Common Law – Malice aforethought
	
	2.	Today – Many states have degrees
		a.	First degree
			i.	Willful, deliberate and premeditated
(a)	Some jurisdictions require sufficient time between premeditation and crime to consider the act and consequences
(b)	Other jurisdictions hold premeditation can occur “in the twinkling of an eye”
			ii.	Some types of felony murder
			iii.	Killing by poison or lying in wait
		b.	Second degree 
			i.	Any intentional killing that is not first degree or manslaughter
			ii.	Some types of felony murder
			iii.	Depraved heart murder
				(a)	Recklessness
(b)	Extreme indifference to the value of human life (abandoned and malignant heart)
	
3.	MPC – Criminal homicide is a purposeful, knowing, reckless or negligent killing of a human being.  Criminal homicide is murder, manslaughter or negligent homicide.
		a.	Purposeful or knowing killing
b.	Killing done recklessly or under circumstances manifesting an extreme indifference to human life (MPC version of depraved heart)

B.	Manslaughter

	1.	Voluntary manslaughter (Maher test)
		a.	Adequate provocation
i.	“Mere words” not sufficient provocation
(a)	Informative Words – Might constitute provocation (must rise to a high level)
ii.	At common law, provocation was limited to:
· Assault and battery
· Mutual combat
· Crime against D’s family
· D witnesses his wife committing adultery
iii.	What is adequate provocation?
(a)	Subjective Test – If that person in that position would have been provoked (infer from facts and circumstances “from his eyes and in his shoes”)
(b)	Objective Test – If a reasonable person would have been provoked
(c)	Objective + Subjective Test – If a reasonable person in his shoes would have been provoked
		b.	Sudden heat of passion
		c.	No cooling off period
		d.	Causal connection between provocation, heat of passion and killing

2.	Involuntary manslaughter – Common law required gross negligence; some states have modified by statutes to require only ordinary negligence
		a.	Jurisdictions differ:
			i.	Reckless killing (that doesn’t rise to level of depraved heart)
			ii.	Criminally negligent killing
			iii.	Killing done with ordinary negligence
b.	Imperfect self-defense (D did not have the right to act in self-defense because belief of imminent threat of death or serious bodily harm was objectively unreasonable)
	i.	Ga. doesn’t permit imperfect self-defense

3.	MPC – Extreme emotional disturbance (goes back to levels of culpability) – MPC equivalent of voluntary manslaughter

C.	Felony Murder Rule (extremely disfavored)
	
1.	The Rule – At common law, a person is guilty of murder if he kills another person during the commission of a felony; felony murder is strict liability – the murder requires no mens rea, only the mens rea of the underlying felony
a.	Statutory Enumeration – Many statutes specifically list the felonies that constitute first-degree murder; a death that results in the commission of an unspecified felony is second-degree murder
	
2.	Limitations
a.	Inherently Dangerous – Is the crime itself inherently dangerous?  Is it something when, looking at the nature of the offense in the abstract, or when looking at specific circumstances, or both, would make a difference?
b.	Ireland (Merger) Rule – If the offense is part and parcel of the homicide itself, felony murder is inappropriate (easiest way to deal with this is to specify the felonies w/in the felony murder statute)
i.	Assault – Often applies in cases of assault b/c in committing assault, offender commits part of homicide – BUT can still charge with first degree murder if it meets all the elements
ii.	Not all jurisdictions apply the Ireland (Merger) Rule (including Ga.)
c.	Death must be a consequence of the felony (causal relationship) – Victim must be killed in furtherance of the felony
d.	Co-Felon Rule – Murder by one other than felons
i.	Agency Rule – Felon is only responsible if the murder is committed by the felon of an agent of the felon
ii.	Proximate Rule – Felon responsible when underlying felony sets in motion a series of events that ultimately leads to death












VII. RAPE & SEXUAL ASSAULT

A.	Factors to Consider in Creating a Rape Statute:
· Necessity of force?
· Against will
· Gendered vs. gender-neutral
· Without consent?
· Inclusion of a marital rape rule
· Rape by fraud
· Degrees – pros and cons (perhaps easier to convict with different degrees, but do degrees diminish the role of rape?)
· Statute name – rape vs. sexual assault

B.	Statutory Rape – strict liability (mistake is not relevant)


VIII. ROBBERY, BURGLARY, THEFT & RELATED OFFENSES

A.	Theft

	1.	Elements
		a.	Taking
i.	Must be taken from possession (taken from presence is sufficient if it was under V’s control)
		b.	Asportation (carrying/moving)
		c.	The property of another
			i.	Must be personal property
		d.	With the intent to permanently deprive
i.	Circumstantial evidence can be used to determine intent to permanently deprive.
		e.	Another of the property

	2.	Mens Rea – At common law, theft is a specific intent crime

3.	Other Forms of Theft – Most jurisdictions have a theft statute that contains embezzlement, larceny and fraud
a.	Embezzlement (entrustment) – The misappropriation of property by a person who already has it in his possession by virtue of entrustment, with the intent to defraud
b.	Larceny – The wrongful taking of property from the possession of another person who has a superior right to its possession, by trick or device and with the intent to permanently deprive
c.	Fraud (false pretenses) – The perpetrator obtains title and possession from another, who intends to transfer title and possession, by means of deception
d.	Acceptance of Stolen Property – The acceptance of property after the larceny by which it was acquired has been completed where the person receiving it knows or has reason to know that the property is stolen

B.	Robbery

	1.	Elements
a.	Theft (A taking of a thing of value belonging to another from the possession or control of another)
		b.	By force or intimidation
i.	How much is necessary? – Enough to create an atmosphere of fear or intimidation

	2.	Armed Robbery
		a.	Elements
			i.	Robbery
			ii.	With a dangerous or deadly weapon

C.	Burglary

	1.	Elements
		a.	Breaking and entering
i.	Some jurisdictions require evidence of breaking and entering a door that was locked
ii.	Some jurisdictions only require entering
iii.	Some jurisdictions distinguish between breaking and entering, and just entering
		b.	Dwelling of another
		c.	At nighttime
			i.	Most jurisdictions have done away with this
		d.	With the intent to commit a felony


INCHOATE CRIMES

IX. ATTEMPT, SOLICITATION & CONSPIRACY

A.	Attempt

	1.	Mens Rea – Attempt is always a specific intent crime
		a.	Mere preparation is not sufficient to constitute attempt

	2.	Tests to determine when steps taken in commission of a crime become intent:
· Tests That Focus on What Needs to Be Done
a.	Physical Proximity – How physically close to the location of the crime D was
b.	Dangerous Proximity (Justice Holmes) – Combination of physical proximity test and how dangerous the crime is
c.	Equivocality Approach (Res Ipsa Loquitur) – Act D has done speaks for itself that he was going to commit the crime
d.	Last Act Test – D has done everything except the last act required to commit the crime (no longer used in any jurisdiction!)
· Tests That Focus on What Has Been Done
e.	Abnormal Step – What D did was so unusual that it speaks of being about to commit a crime
f.	Indispensable Element – D has done everything but is missing an actual physical element
g.	Probable Desistence – D’s conduct goes past the point where a reasonable would think better of the conduct and desist
h.	*MPC/Substantial Step Test – D has taken a substantial step towards committing the crime in the course of conduct planned to culminate in the commission of the crime
	i.	Did the individual meet the level of culpability for the attempted crime?
ii.	Many jurisdictions – Attempted crime must have a specific intent because specific intent cannot be attempted (reckless or negligent)
iii.	Other jurisdictions – Make the attempt specific and allow attempt for crimes that have mens rea of recklessness or negligence

	3.	Impossibility
a.	Factual Impossibility (not a defense at common law) – D misperceives the facts, but if the facts were as D believes them to be, D could accomplish the crime (e.g. the pickpocket and the “empty pocket”)
b.	Legal Impossibility (could be a defense at common law) – Because D misunderstands the circumstances, his conduct if completed would not be a crime, but if the circumstances were as he believed, it would be a crime
c.	“True” Legal Impossibility (defense at common law and modern day) – The object that D has attempted to accomplish is not a crime
	i.	Can be a defense, but no arrest will ever be made because there is no crime!
d.	Modern Approach – Most jurisdictions do not recognize factual or legal impossibility.  If it is “true” legal impossibility, there can be no prosecution because there is no crime

4.	Renunciation/Abandonment – Must be a complete and voluntary renunciation of the criminal purpose and attempt

B.	Solicitation

1.	Definition – Solicitation occurs when someone induces, commands, requests, invites or hires another to commit a crime

2.	Uncommunicated Solicitation – Is it still a crime if intended recipient did not receive communication?
a.	MPC – Yes, uncommunicated solicitation is still a crime (immaterial if person receives the communication)
b.	Some jurisdictions – It may be necessary for the intended person to receive the communication

3.	Renunciation/Abandonment – Affirmative defense; may be able to renounce if it is complete and voluntary 

C.	Conspiracy

	1.	Elements
		a.	Agreement between two or more people (plurality)
i.	Must be to the essential plan; don’t necessarily have to have agreement as to all of the details
ii.	Can be a mere nod of the head, but mere presence is not sufficient
		b.	Intent (specific)
			i.	Knowledge of the criminal act 
(a)	Knowledge of attendant circumstances – Agreement to engage in wrongful conduct is sufficient without regard to V’s status (i.e. as a federal agent)
			ii.	Intent to agree to commit the criminal act
		c.	Unlawful objective
		d.	Some statutes require an overt act
i.	Federal drug conspiracy and racketeering acts do not require an overt act
			ii.	General federal conspiracy act does require an overt act
iii.	Federal system and some states allow government to charge both the conspiracy and the substantive crime
(a)	Spillover – Conspiracy didn’t exist, but evidence on conspiracy taints substantive charges at trial (factual determination)

2.	Wharton’s Rule – If the crime itself requires two people by its very nature (i.e. adultery), there is no conspiracy
i.	Serves as a judicial presumption to be applied in the absence of legislative intent to the contrary
ii.	The rule seldom applies

	3.	Renunciation/Abandonment – Must be complete and voluntary
		i.	Some jurisdictions require the person to tell the police

	4.	Types of Conspiracies
a.	Chain Conspiracies – Doesn’t matter if some parties don’t know all of the others, all that matters is that all people agreed to the same essential plan; can charge all people involved as one conspiracy
b.	Wheel-and-Spoke Conspiracies – When one person engages in conspiracies with many people, but those people don’t have a hand in the multiple conspiracies, they cannot be charged as one – must be charged as separate conspiracies

5.	Vicarious Liability: The Pinkerton Rule (federal rule, adopted by some states) – A party to a conspirator may be charged with substantive crimes committed by co-conspirators without any new agreement as to that act
	a.	Act must be foreseeable
	b.	Act must be in furtherance of the conspiracy

6. 	Prosecutorial Advantages
	a.	Inchoate crime – Can charge without a completed crime
b.	Greater choice of venue – Where agreement occurred, where steps taken occurred, where act occurred
c.	Guilt by Association – When co-conspirators are tried together
d.	Evidentiary advantages – Can introduce more evidence when multiple co-conspirators are tried together
e.	Not necessary to charge all parties – Can use testimony of unindicted co-conspirators
i.	Corroboration Rule – Testimony of a co-conspirator is inadmissible unless it is corroborated by other evidence (cannot stand alone)



X. ACCESSORY LIABILITY

1.	Mens rea – Accessory liability requires specific intent (mere presence is not sufficient!)
	a.	Specific Intent:
		i.	Intent to assist primary party
		ii.	Intent that primary party commit the offense
b.	Natural and Probable Consequences Doctrine – Accessory can be convicted of a charged crime that is not intended, but is nonetheless foreseeable

2.	Common Law Categories
	a.	Principal
		i.	First Degree – Actual perpetrator of the crime
		ii.	Second Degree (lookouts) – At the scene, either actually or constructively

	b.	Accessory
i.	Before the fact – Not present at scene of the crime, but counseled, advised or directed commission of the crime
ii.	After the fact – Aided or assisted the felon in escaping capture or prosecution knowing that a crime had been committed

3.	Modern Categories
	a.	Principal – no distinction between principals and accessories anymore
i.	Even if the principal is not charged with the crime, others can be convicted of aiding and abetting 
b.	Accessory after the fact

4.	Renunciation/Abandonment – must be complete and voluntary 
	a.	Some jurisdictions require alerting law enforcement

5.	Innocent Instrumentality – When a person uses another person to commit a crime for them, and that person does not have the requisite mens rea to commit the crime, that person is an innocent instrumentality.
a.	If the person knew or should have known that they were being used, they can be held liable as a principle under the doctrine of willful blindness

6.	Corroboration Rule

DEFENSES

XI. DEFENSE OF SELF, OTHERS AND PROPERTY

A.	Self-Defense

	1.	Elements
		a.	Crime of necessity
			i.	Actual or apparent threat of the use of deadly force against D
			ii.	Threat was unlawful and immediate
iii.	D must have believed that he was in imminent peril of death or serious bodily injury
		b.	Arises when the necessity begins and ends when the necessity ends
		c.	Proportionality – Can only use the amount of force necessary

	2.	Limitations
		a.	Belief of imminent peril must be an honestly and reasonably objective belief
			i.	Most jurisdictions – part objective/part subjective test
			ii.	MPC – subjective test
		b.	Defense not available to an aggressor
i.	Exception: Aggressor who Withdraws – But it is available to an aggressor who voluntarily withdraws from the conflict and clearly communicates his withdrawal to the other party, but the other party continues the altercation
c.	Retreat Rule – Some courts require retreat before use of deadly force if a retreat to complete safety is possible
i.	Exception: Castle Rule – Person not required to retreat from his own home
ii.	Most jurisdictions – No duty to retreat!

	3.	Battered Spouse Syndrome – Psychological cycle of abuse
		a.	Not imminent under self-defense rules
		b.	Some jurisdictions permit it as a separate defense
		c.	No consensus as to whether expert testimony should be allowed

4.	Imperfect Self-Defense – Actual, subjective belief of D that he is in apparent imminent danger is not objectively reasonable
	a.	Mitigation – Lowers offense to manslaughter

B.	Defense of Others

1.	Majority Rule: MPC – A person is justified in using force to protect a third party from unlawful force by an aggressor, even if he is mistaken as to his belief or as to who was at fault, as long as his belief was objectively reasonable 

2.	Minority Rule: Alter Ego Rule – If the individual is acting in defense of another and is mistaken as to the presence of imminent peril to the other person, then he is not protected by the defense

3.	Arrest – Homicide by a private citizen is justifiable when necessarily commited in attempting, by lawful means, to apprehend any person for any felony committed in his presence
a.	Reasonable Force – Some jurisdictions limit private citizens to the use of reasonable force when making an arrest

C.	Defense of Property

1.	General Rule – A person is justified in using reasonable force to protect his property from trespass or theft provided that he reasonably believes the property is in immediate danger of unlawful trespass or taking
	a.	Deadly Force – May not be used to protect property
i.	Some jurisdictions provide that deadly force can be used to protect habitation

XII. NECESSITY, DURESS & ENTRAPMENT

A.	Necessity (Choice of Evils)

	1.	Elements
		a.	Clear and imminent danger (cannot be speculative)
		b.	Act will be effective if done
		c.	No legal alternatives are available
		d.	Statute delineating the crime doesn’t prohibit a defense of necessity

	2.	Civil Disobedience
a.	Direct Civil Disobedience – Protesting existence of a law by breaking the law or preventing execution of the law  may be able to use necessity
i.	Exception: Private Property – Protesting private property (to say it should be made public) by trespassing can be direct civil disobedience even though the law being broken is trespass
b.	Indirect Civil Disobedience – Violating a law or government policy that is not the subject of the protest  cannot use necessity

B.	Duress

	1.	Elements
		a.	Immediate threat of death or serious bodily injury by an individual
		b.	Well-grounded fear that the threat will be carried out
		c.	No reasonable opportunity to escape the threat of harm

2.	Prison Escape – Courts have not resolved whether prison escape is a necessity or duress defense
	a.	Some courts say neither
b.	Always an obligation to immediately turn yourself in if you use necessity or duress as a defense

	3.	Murder – Cannot use duress as a defense to murder
		a.	Mitigation – Can use duress to mitigate from murder to manslaughter

C.	Entrapment

1.	When is Entrapment a Defense? – Officials go too far when they implant in the mind of an innocent person the disposition to commit the offense, and induce it s commission in order that they might prosecute
a.	Predisposition – Government must show that D was predisposed to commit the crime prior to being approached by government agents
b.	Subjective vs. Objective Test – No rule as to what test to use
c.	Looks at both the government and the individual’s conduct

	2.	Outrageous Government Conduct – Clearly an objective standard
		a.	Total focus is the government’s conduct
		b.	Involves due process

XIII. INSANITY & DIMINISHED CAPACITY

A.	Competency to Stand Trial

	1.	Two-Prong Test
		a.	Can D understand the charges against him?
		b.	Can D assist and aid his attorney in his defense?

	2.	Timing – Determined at the time of trial

3.	Result? – Incompetent D is placed in a mental facility until such time as he is found competent to stand trial

B.	Insanity

	1.	Tests (All require a mental disease or defect)
		a.	M’Naghten Rule (Right From Wrong Test)
			i.	D suffers from a defect of reason from disease of the mind
			ii.	D doesn’t know the nature and quality of the act
· Problem: Has no volitional aspect (limited to cognitive)
b.	Irresistible Impulse Test
	i.	D suffers from a defect of reason from disease of the mind
ii.	D is unable to control actions (even though he may know right from wrong)
· Problem: Has no cognitive aspect (limited to volitional)
c.	Durham Test (Product Test)
	i.	D suffers from a defect of reason from disease of the mind
	ii.	The act itself is a product of the disease
· Problem: Gives the doctor too much control over the outcome
d.	MPC Test
	i.	D suffers from a defect of reason from disease of the mind
ii.	D lacks substantial capacity to appreciate the criminality of his act, or to conform his conduct to the requirements of the law

	2.	Proving Insanity
		a. 	Tests – Most jurisdictions use some form of the M’Naghten or MPC test
b.	Burden of Proof – Many jurisdictions place burden of proof on D to prove insanity by either:
			i.	Preponderance of evidence
			ii.	Clear and convincing evidence

	3.	Possible Verdicts
		a.	Guilty
		b.	Not Guilty
c.	Not Guilty by Reason of Insanity (old) – Institutionalized until no longer mentally ill (then freed)
d.	Guilty but Mentally Ill (new) – Institutionalized until no longer mentally ill, then sent to prison

C.	Diminished Capacity

	1.	Can be Raised:
		a.	To show a lack of mens rea
i.	MPC – Show that D didn’t act purposely, knowingly, recklessly, or negligently
ii.	Common Law – Can negate a specific intent but not a general intent
iii.	Most jurisdictions do not permit diminished capacity to negate mens rea
		b.	Partial responsibility
			i.	Most jurisdictions do not recognize 
			ii.	Those that do might allow it to reduce murder to manslaughter
				(a)	MPC – allows reduction if D had extreme emotional disturbance
		c.	To show insanity

XIV. INTOXICATION

A.	Voluntary Intoxication – Probably not a defense

	1.	Common Law – Negates specific but not general intent
		a.	Murder – Might reduce to 2nd degree or negate premeditation, or to manslaughter
			i.	Some jurisdictions limit reduction to 2nd degree
	2.	Modern – Extremely difficult to use voluntary intoxication as a defense
		a.	Can argue no volitional act if so intoxicated as to be comatose

B.	Involuntary Intoxication – Might be a defense

	1.	Types of Involuntary Intoxication
		a.	Duress/coercion – forced to do it
		b.	Intoxication by innocent mistake – unaware of consumption
			i.	Might be willful blindness
		c.	Intoxication unexpectedly by prescribed medicine
d.	Pathological intoxication – intoxication grossly excessive in degree to the amount of the intoxicant; generally characterized by violence or psychosis
	i.	Temporary
	ii.	D must not know or expect to be susceptible to it

C.	MPC – If intoxication negates an element of the crime, might be able to use it as a defense
Page 25 of 25
